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With an aging population, perhaps it should not be surprising that capacity issues are appearing 

more frequently in family law cases. With clients becoming older and living longer, issues of 

decisional capacity are on the rise in a legal context due to many factors, including a litigant’s 

ability to understand the terms of a contract and reasonably foresee the consequences of their 

decisions, as well as their ability to adequately instruct counsel who act for them.  

This paper deals with just a few of the ways in which the issue of capacity is most commonly 

found in family law situations, including: 

1. Capacity to marry (and reconcile) 

2. Capacity to make legal decisions and give instruction to counsel 

3. How capacity can be abused in a legal context 

Family law lawyers must be familiar with how capacity issues may affect either their clients or 

opposing parties, and with what their obligations are to ensure they are able to aid their client 

to the best of their ability.  

Capacity Issues in Family Law 

While there are several ways to define capacity, it is important to note that there is no all-

purpose legal or medical definition. In cases being litigated, it may be necessary for a client’s 

expert evidence to include a well-supported definition of what it means to have or to lack legal 

capacity, and counsel must be prepared and ensure the expert is prepared for questions that 

the capacity expert may face from the judge.  

For our purposes, the test for capacity requires that parties have the ability to enter into 

contracts with others and/or instruct their counsel with the requisite knowledge and 

understanding of their resulting rights and obligations,1 and capacity requires that a party be 

able to foresee reasonable consequences flowing from their decision-making.2 This is an 

objective two-part test that, simplified, comes down to whether or not a person is able to 

understand and retain information, and whether that person is able to apply that information 

to their own situation.  

                                                           
1 Rules of Professional Conduct, s. 3.2-9. 
2 Starson v. Swayze, 2003 SCC 32. 
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The test deals with cognitive ability and not whether the person made the correct choice for 

herself in her litigation. If, for example, a litigant has remorse over a previous settlement and 

approaches the Court to state that no one in her right mind would have accepted such a 

settlement and therefore she must have lacked capacity, this approach should be challenged 

by the other side and ultimately fail. A capable litigant retains the right to make decisions that 

are unwise, foolish or against self-interest.  

A person claiming incapacity as grounds to set aside an agreement must undergo a capacity 

assessment, the focus of which is to assess the person’s cognitive functioning at the time of the 

settlement. In Koch,3 the wife had suffered from multiple sclerosis for 15 years. While in the 

process of negotiating a separation agreement, the husband challenged the wife’s capacity. 

After reviewing the assessments and the circumstances surrounding them, Justice Quinn set 

aside the finding of incapacity, finding that there is a distinction between failing to understand 

and appreciate the risks and consequences and being unable to understand and appreciate the 

risks and consequences. (Emphasis mine).  

Rule 2 of the Family Law Rules4 defines as a “special party” a party who is (or appears to be) 

mentally incapable for the purposes of the Substitute Decisions Act, 1992 (“SDA”) in respect of 

an issue in the case and who, as a result, requires legal representation. However, it is a 

somewhat limited rule from which to proceed. Rule 7 of the Rules of Civil Procedure provides 

much greater specificities as to process, and under this rule a person lacking capacity is defined 

as a “party under disability”. Given the specificity in the Rules of Civil Procedure, and the fact 

that no equivalent is found in the Family Law Rules, family counsel must be prepared to work 

under Rule 7 if capacity is an issue on a file.  

Factors the Court May Consider 

If a party has a mental disorder, their capacity could be affected, as they would not likely meet 

the first or second part of the test. Similarly, if a party is under the age of majority, that 

person’s capacity to make legal decisions may be deemed lacking. In Children’s Aid Society of 

Hamilton v. M.N.,5 Justice Quinn once again presided over a capacity case and gave a list of 

relevant factors for consideration: 

 There is a distinction to be drawn between failing to understand and appreciate 
risks and consequences and being unable to understand and appreciate risks and 
consequences. It is only the latter that can lead to a finding of incapacity. 

 It is immaterial whether one’s words, deed and choices appear reasonable to 
others. Reasonableness in the eyes of others is not the test.  

 What is in one’s best interests must not be confused with one’s cognitive 
capacity. The form is not relevant to a determination of capacity.  

                                                           
3 Re: Koch (1997), 35 O.R. (3d). 
4 Courts of Justice Act, R.S.O. 1990, c. C.43, O. Reg. 114/99. 
5 2007 CanLII 13503 (ON SC). 
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 The test for incapacity is an objective one. 

 It is mental capacity and not wisdom that is the subject of the SDA. 

 Compelling evidence is required to override the presumption of capacity found 
in subsection 2(2) of the SDA. Notwithstanding the presence of some degree of 
impairment, the question to be asked is whether one has retained sufficient 
capacity to satisfy the SDA. 

The leading case in Canada that generally dealt with the issue of mental capacity is Starson v. 

Swayze.6 In that case, an otherwise brilliant scientist suffered from schizophrenia. The Court 

found that the presence of a mental health issue or disorder did not necessarily render a litigant 

a special party. In fact, Mr. Swayze’s cognitive abilities were sound; he could retain and 

understand the process and apply it to his situation with insight as to consequences, and he was 

deemed a capable party.  

Our highest court emphasized that a capable party must have the ability to understand 

consequences of their decision-making, but they do not have to demonstrate that they used 

that ability. The Court notes: “The Board's … conclusions appear to be based on its perception 

that Professor Starson failed to understand the information or appreciate the consequences as 

evidenced by his refusal to agree that he should have the recommended treatment, rather than 

any evidence that his mental disorder prevented him from being able to understand and 

appreciate.” In other words, the Court recognized that a party can make unwise, even bad, 

decisions while maintaining their status as a capable party.  

In Bilek,7 the judge ultimately found that the plaintiff had capacity, under a balance of 

probabilities standard. Justice Coo determined that the burden of proving incapacity “quite 

properly” rested with the party alleging incapacity.  He further commented that “[o]ne must 

be very cautious in coming to a conclusion which would bar the plaintiff from having the final 

say in how his litigation is to be conducted or resolved,” underscoring the importance of the 

presumption of capacity to a litigant.   

Capacity to Marry/Reconcile 

It is often stated, and perhaps more frequently believed but left unspoken, that the capacity 

required to consent to matrimony is the lowest bar. On the one hand, marriage can be viewed 

as a simple contract, therefore the capacity to consent may be seen as a proportionately low 

threshold. On the other hand, it is also arguable that the decision to marry is a complex decision 

requiring a detailed knowledge and understanding of issues such as property management, 

money management, etc. And then there is the issue of “predatory” marriages, wherein an 

elderly or otherwise compromised individual is targeted for marriage potentially for profit. 

                                                           
6 2003 SCC 32. 
7 Bilek v. Constitution Insurance(1990), 49 C.P.C. (2d) 304 (Ont. Dist. Ct.). 
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The well-publicized case of Chuvalo v. Chuvalo8 was decided by Justice Kiteley and is 

instructive as to the role the Court may play when there is a question of incapacity to reconcile. 

The “non-durability” of the elderly Mr. Chuvalo’s statement of wanting to resume living with 

his wife informed the judge that Mr. Chuvalo lacked the ability to appreciate the consequences 

of this legal decision. To add to this complicated case, there were multiple capacity 

assessments done over a period of time; some found capacity and others did not. The capacity 

assessment ultimately favoured by her Honour was the report closest to the trial. Proximity to 

the trial satisfied the judge that the capacity assessment captured Mr. Chuvalo’s continuing 

mental deterioration from dementia.  Therefore, earlier reports were deemed unreliable.  

Interestingly, there is a case now before the courts in Ottawa involving a 91-year-old man9 

whose adult children are contesting his ability to marry a woman 36 years his junior. Included 

in this case is the fact that the elder gentleman, Mr. Overtveld, has considerable wealth. 

Approximately three years ago, his adult children had concerns about their father’s decision-

making ability and invoked an existing but never activated power of attorney (the POA was put 

in place some years before, due to Mr. Overtveld’s plans to travel for an extended period where 

he would not be able to make decisions for the business in his absence). The adult children, 

doubting his ability to consent to the marriage, have filed an annulment application with the 

Court: they see his new wife as a “gold digger” whom they must stop from preying on their 

father. The matter will very likely be resolved by trial; Mr. Overtveld firmly believes he is able 

to manage his affairs including consenting to marry, while his children are firm in their belief 

that their father lacks capacity such that he needs their protection.  

Capacity to Make Decisions and Give Instructions 

In real life, counsel must take instructions from their clients, relying on the presumption that 

their client has capacity to make decisions on their own matters.  Another way to view the issue 

of capacity is as a balancing act between the individual litigant’s autonomy and an 

incapacitated party’s need for protection. Counsel must have confidence that their clients are 

mentally stable to the point of being able to anticipate and assess the reasonable consequences 

of the settlement's terms. But lawyers are not mental health specialists, and we are not trained 

specifically to determine if our clients do or do not have capacity.  

While there is an existing presumption of capacity, the Rules of Professional Conduct are in 

place to further guide counsel. The Rules alert us to our obligation to ensure our clients exhibit 

a requisite degree of understanding what we explain to them, and that our clients have the 

ability to understand the consequences of their decisions.  

Once a party with counsel moves to be found to have lacked capacity, that party should expect 

a finding that they have waived solicitor/client privilege to the point where some or all of their 

file may be producible to the other side, and their counsel may be exposed to questioning.10 

                                                           
8 2018 CarswellOnt 334. 
9 https://www.cbc.ca/news/canada/ottawa/multi-millionaire-annulment-lawsuit-1.5456835, February 19, 2020 
10  Guelph (City) v. Super Blue Box Recycling Corporation (2004), O.J. 4468 (SC); Ranger v. Pentermen, 2011 ONCA 
412; Dick v. McKinnon, 2014 ONSC 342; Family Law Rules, Rule 20(5) & (9). 

https://www.cbc.ca/news/canada/ottawa/multi-millionaire-annulment-lawsuit-1.5456835
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The party is bringing their state of mind squarely before the judge at the time of the 

settlement, and therefore the issue of legal advice received at the time of settling is central 

and relevant. This is an explicit, not merely implicit, waiver of privilege, as the litigant is 

herself communicating to third parties otherwise privileged solicitor-client discussions including 

the legal advice she received (or claims she did not receive) as the case may be.  

Capacity: a sword or a shield? 

While there is a presumption of capacity in law, the principles can be abused. If a party 

genuinely lacks capacity, it is clearly unjust to allow that person to enter into a legally binding 

contract that they are unable to understand. Similarly, it may be unconscionable to hold a 

mentally incompetent11 person to terms they were unable to comprehend when they entered 

into a binding contract. In this manner, the legislation and case law endeavour to protect the 

vulnerable party by allowing such an agreement to be set aside. Once there is a finding of 

incapacity, the party lacking capacity no longer makes their own legal decisions. The Public 

Guardian and Trustee may become involved, or a Litigation Guardian may be appointed to make 

future legal decisions for the party, and any settlement must be reviewed by a judge under the 

Rules of Civil Procedure.12 These layers of protection are in place to protect the vulnerable 

party.  

As well, if one party to a contract has pre-existing knowledge that the other party lacks 

capacity, yet a contract is entered into, the interests of the vulnerable party attract protection 

under the law by allowing the contract to be set aside.   

But the issue of capacity can also be used by less ethical litigants to “get another kick at the 

can” as the case law has described it when the Court has ruled on a matter but one party 

involved seeks to re-open or re-litigate it.13 A litigant seeking to abuse the protection afforded 

to special parties under the law may be willing to mislead the Court regarding their own 

capacity, with the goal of negating a deal about which the litigant now has second thoughts. In 

order to re-open a settled matter that was negotiated to conclusion, the onus rests upon the 

party alleging they are a special party to demonstrate that they lacked capacity at the time of 

the settlement.  

In Lougheed v. Ponomareva,14 minutes of settlement agreed upon by the parties and their 

counsel formed the final arbitration award. After the award was made, the wife claimed that 

she was “emotionally and mentally incapable” of understanding what was going on and 

therefore she sought to have the award and the minutes of the award set aside. The husband 

brought a motion to enforce the award, and Justice Gray granted his motion. The judge noted 

that most agreements “…represent a package of trade-offs,” so the fairness of the contract is 

not a relevant consideration except to the extent that it might be one of the factors that could 

                                                           
11 Starson v. Swayze, 2003 SCC 32. 
12 Rules of Civil Procedure, R.R.O. 1990, Regulation 194, s. 7. 
13 Gupta v. 2075750 Ontario Inc., 2016 CarswellOnt 18380; 665750 Ontario Inc. v. Atlantic Towing Inc., 2017 
CarswellOnt 10876. 
14 2013 CarswellOnt 8615. 

https://www.ontario.ca/laws/regulation/900194
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put a party on notice of an issue regarding the mental competence of the other party. The 

judge found that the husband had entered into the settlement without any knowledge of the 

wife’s alleged disability. The wife had legal counsel throughout the mediation/arbitration 

process. There was no intent found to take advantage, and therefore no need for protection 

from the common or civil law.   

Similarly, in Cameron v. Dorcic, Justice Tidman ruled for specific performance on a contested 

contract on the basis that the plaintiffs and the third parties did not know of the defendant’s 

mental disability at the material times. The defendant did not mention any incapacity during 

the negotiation of settlement until he moved to set aside the settlement. This decision supports 

the high regard the Court holds for the parties’ ability to contract and run their litigation as 

they see fit. In Hardman v. Falk, Justice Robertson states “Courts of equity will not interfere 

if a contract with a lunatic is made in good faith without any knowledge of the incapacity of 

the lunatic and no advantage is taken”. 

The substance of an agreement, whether the deal is good or bad for the party claiming 

incapacity, is generally deemed not relevant to the issue of whether or not a party had capacity 

to enter into a settlement. Competent adults are allowed to enter into “bad” deals; therefore 

such a low threshold for setting aside an agreement has been rejected repeatedly by the courts.  

What Should Counsel Do …?  

a) When Counsel suspects or knows that their client lacks capacity: 

Section 3.2-9 of the Rules of Professional Conduct states that a lawyer’s duty to their 

impaired client is to maintain a normal solicitor/client relationship as far as is possible.  

The lawyer should seek to determine if the impairment is minor or if it is severe enough 

to prevent the client from giving counsel instructions and entering into contracts.15 

Counsel can suggest to their client that they undergo a formal assessment, while 

informing them of their right to refuse or challenge the assessment. 

It is important to note that capacity is not static, and a client who may present well one 

day may be unable to understand consequences of their legal decisions another day. 

This can be problematic for counsel, who must be clear at all times that their client has 

capacity when making legal decisions. To complicate matters further, a party under a 

disability may lack capacity in one area but not others. For example, a party may be 

found to have had capacity to enter a marriage, but she may also be found to lack 

capacity to manage her property or settle a court matter.  

Ultimately, if the lawyer concludes that his client is not able to give instructions or 

simply cannot understand issues and consequences of making binding decisions on those 

issues, he may take steps to have a litigation guardian appointed. A litigation guardian 

                                                           
15 Ibid. Commentary.  
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may be a competent friend or family member who agrees to make decisions in the place 

of the party under disability. This role is a serious undertaking, and some risks to the 

litigation guardian are discussed in Rule 7 of the Rules of Civil Procedure.16 

b) When the other party may lack capacity: 

If the other side is unable to understand enough to make their own decisions, that may 

pose a problem for your client who is seeking to find a binding resolution to her legal 

issues. As her counsel, you can suggest that the other side undergo a formal capacity 

assessment by an assessor. This is recommended if the parties are in litigation and the 

ability to understand and instruct on legal matters may be required.  

If the party suspected of lacking capacity has counsel, this sensitive issue should be 

broached with counsel. That counsel will then have an obligation to investigate the 

concern further, while advising their client that they have the right to refuse or 

challenge the result of an assessment.17 

c) When a lack of capacity is claimed without merit: 

Counsel and courts alike must be sensitive to litigants’ potential mental health concerns 

while remaining aware that an otherwise fairly and properly negotiated final agreement 

may be vulnerable if capacity is misused. It can often be a difficult task given that if no 

concern for capacity was raised at the time of the settlement, a judge may be asked to 

decide retroactively if there was or was not capacity at the relevant events. The process 

requires the party or their representatives claiming special party status to prove their 

incapacity at the time of the event. Parties can hire experts to provide opinions to the 

Court, but it is not possible to positively assert the lack of, or existence of, capacity 

retroactively. To add to this dilemma, capacity can “wax and wain,” meaning that a 

party can have capacity on one day and be found to lack capacity on another day. 

Though it may seem like an obvious requirement, any expert capacity assessment or 

examination must state the date and time it was conducted.  

In addition, it can be difficult for a court to determine retroactively if a party was under 

“normal” stressors caused by family law disputes and time spent in court, or if the 

party’s mental state rendered them incapable of understanding terms and consequences 

of settlement.  

Given the above, the cases show us that the circumstances surrounding the settlement 

are important factors. For instance, in an expert report, did the alleged special party 

undergo a proper assessment by a qualified assessor? Were collaterals interviewed who 

know the party well and could opine on their observations in and around the event? Was 

the party represented by counsel? If so, does the counsel file record observations that 

                                                           
16 Rules of Civil Procedure, Rule 7(2)(a)-(h). 
17 Substitute Decisions Act, 1992, SO 1992 c 30. 
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support or undermine that the client was able to understand? Was the party prepared 

by the counsel? Was a judge presiding when the deal was made, and did a judge learn 

about the final terms reached? Was there a transcription available of the proceedings, 

etc.?  

In another example, Dick v. Mackinnon, Justice Morgan needed to decide if an August 

2005 settlement agreement never implemented should be enforced in 2013, when the 

plaintiff’s litigation guardian objected to the enforcement. In this case, the litigation 

guardian for the plaintiff believed that the plaintiff had been a special party back in 

August 2005, and therefore the settlement should be non-binding.  

Some difficulties that the litigation guardian faced in Dick were: 

 The deal was made in 2005 and the plaintiff’s capacity was not assessed until 
2012.  

 the plaintiff had counsel when the deal was made in August 2005 who did not 
seek to have a litigation guardian appointed for his client. 

 The plaintiff was available but not questioned or interviewed. 

 The assessor failed to speak to the plaintiff and failed to interview collaterals 
such as family members. 

 The litigation guardian failed to present an affidavit or testimony from the 
plaintiff’s solicitor in 2005, to hear from that counsel regarding his 
observations of the plaintiff in August 2005, and to discuss instructions he 
received from the plaintiff toward settlement. 

 Neither the plaintiff nor the litigation guardian had brought a claim against 
the plaintiff’s counsel in 2005. 

 There was no evidence before Justice Morgan denying that the plaintiff had 
instructed his counsel, who had the authority to deal with counsel for the 
defendants. 

 While it was suggested in the materials that the defendants must have known 
of the plaintiff’s pre-existing head injury, it is nowhere suggested that they 
had reason to view the plaintiff’s lawyer’s offer to settle as anything other 
than an authorized offer. 

Under each of the three scenarios above, a lawyer continues to have an ethical obligation 

to ensure that their client’s interests are pursued, including ensuring that a client under a 

disability does not give instructions without the ability to understand. It can be tempting to 

substitute the lawyer’s own belief as to settlement terms for the client’s wishes.  
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Conclusion 

The issue of clients’ capacity is causing family law to increasingly intersect with estates law 

and elder law, and as such, the family law bar has to keep in step. And it has become 

increasingly important for lawyers to recognize and understand what it may mean to have a 

client who lacks capacity.  

To ensure that capacity issues are identified and dealt with early in a legal matter, counsel and 

the Court alike should be aware of the rights and obligations arising in cases where capacity is 

an issue. The legislation is in place to protect the vulnerable, but case law demonstrates that 

parties dissatisfied with an otherwise soundly reached settlement may choose to exploit the 

protections under the law for their own benefit. Fortunately, the case law also demonstrates 

that judges understand the difference between a party claiming they did not understand terms 

and a party unable to understand terms, such that this is an area of law that may one day be 

utilized by the truly vulnerable only, with those seeking to take advantage learning quickly that 

courts are skilled at interpreting evidence versus allegations in such cases. The principle of a 

presumption of capacity remains firmly in place to guard litigants’ rights to negotiate their own 

outcome, knowing that a final deal properly negotiated will remain final.  

 

 


